I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 11
SALEM ENERGY SUPPLI ES &

SERVI CES, | NC., No. BK 87-30509

N N N N N

Debt or .

MEMORANDUM AND ORDER

Robert M Il er, judgnment |ien creditor of debtor, Sal emEnergy
Suppl i es and Services, Inc., seeks clarificationand enforcenent of an
order entered by this Court regardi ng an asset of debtor's estate.
Thi s asset, referredtoas a Certificate of Participationina Class
VI Master Note of the Ego G| Conpany, Inc. (Ego G 1), was obtai ned by
debtor in May 1984 pursuant to a pl an of reorgani zationinEgo G l's
previ ous Chapter 11 bankruptcy proceedi ngs

On May 29, 1987, debtor filed its Chapter 11 petition in
bankruptcy. At that tine asuit was pendingin Marion County Gircuit
Court to determne priority of liens held by plaintiff and Sal em
Nat i onal Bank (Bank), respectively, inthe certificate of participation
here at i ssue. The Bank's interest inthe certificate of participation
stemmed fromits perfected security interest in debtor's accounts
recei vabl e, which were represented asto Ego G| by the certificate of
participation. Plaintiff'sclaimtothe certificate of participation
arose fromhi s judgnent |ien on debtor's personal property, which had
been perfected both by delivery of acertifiedcopy of the judgnent to
the sheriff for service on debtor (seelll.Rev.Stat. , ch. 110, f12-

111) and by



commencenent of a citations proceeding against debtor (see
I1l.Rev.Stat., ch. 110, 12-1402).

On Cct ober 15, 1987, this Court grantedrelief fromstay sothat
the i ssue of priority betweenthe parties' |iens could be determnedin
t he Mari on County proceedi ng. The Court additionally providedthat,
foll owi ng determ nation of thepriority of |iens by the Mari on County
court, the certificate of participation would be sold by seal ed bids.

On November 9, 1987, the Marion County Circuit Court entered
judgment finding that plaintiff had a priority lien as to the
certificate of participationat i ssue. Applyingthe provisions of the
Uni f or mConmer ci al Code, the court observed that the certificate of
participation represented "proceeds" fromdebtor's accounts receivabl e
covered by the Bank' s security interest, which had been perfected by
filing. The court found, however, that the certificate of

partici pation was an "instrunment” inwhichasecurity interest nust be
perfected by possession (seelll.Rev.Stat., ch. 26, 119-105(i), 9-
304(1)) and that, inorder tocontinueits securityinterest inthe
instrunent as proceeds, it was necessary for the Bank to take
possessi on of the certificate of participationwthinten days, which
t he Bank had failedto do (seelll.Rev. Stat., ch. 26, 19-306(3)).

The court specifically found that 89-306(3)(b) providingfor continued
perfection of identifiable cash proceeds was not applicabl e since the
certificate of participationwas thelike" (seelll.Rev.Stat., ch. 26,
19-306(i)). Based on the Bank's failure to perfect its security

interest inthecertificate of participation as proceeds, the court

rul ed that plaintiff had priority over the Bank's interest by reason of
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his judgment |ien covering debtor's tangi ble and intangible property.

By agreenent between debtor and t he Bank, paynents nade on t he
certificate of participation fromSeptenber to Decenber 1987 were
pl aced i n a separ ate cash col | ateral account at the Bank. Additi onal
paynments i n January and February 1988 wer e made t o Wayne Kr ehbi el as
custodi an of the Ego G| master note.

At a sal e conducted by this Court on February 16, 1988, plaintiff
purchased the certificate of participation by offsettingthe anount of
his bid against the total amount owed him by debtor. Plaintiff
subsequently filed the instant notion for clarification and
enf or cement, seeking to recover the paynents nmade onthe certificate of
participation fromSeptenber 1987 to February 1988 t hat are presently
hel d by t he Bank and by WAyne Krehbiel. It is plaintiff's position
t hat hi s judgnent |ien, which was adj udi cated t o be paranmount to t he
Bank's security interest, gave hima prior right not only to the
certificate of participationbut alsototheinteri mpaynments nade on
the certificate of participation pendingthe Marion County court's
judgnment. Plaintiff requests, therefore, that the Court's order of
Cct ober 15, 1987, providing for determ nation of priority of |iens by
the Marion County court be clarified accordingly.

At hearingonplaintiff's notion, argument was nade on behal f of
debt or and Jack Kuykendal |, successor tothe Bank' s interest, that the
certificate of participationdidinfact constitute cash proceeds of
debt or' s accounts recei vabl e and t hat t he Bank t hus had a prior ri ght
tothe certificate and the paynments t hereon by reason of t he Bank's

perfected security interest indebtor's accounts receivable. Counsel
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for debtor and Jack Kuykendal | acknow edged that thi s i ssue had been
litigatedinthe Marion County actionto which the Bank was a party and
conceded that, if the Mari on County judgnent "were consi dered bi ndi ng"
onthis Court, plaintiff would beentitledtothe paynents at i ssue
that were nmade on the certificate of participation.

The doctrine of collateral estoppel prevents parties from
relitigating issues actually and necessarily litigatedin a prior

proceeding. Seelnre Freeman, 68 B.R 904 (Bankr. M D. Pa. 1987). In

t he i nstant case, debtor and Jack Kuykendal | seektorelitigateinthis
Court the issue of priority of liens in the certificate of
participationthat was previously litigated and decidedinthe Marion
County action. Indeed, stay was liftedinthis Court sothat the state
court action coul d proceedto adetermnation of the natter nowrai sed
by debt or and t he Bank's successor ininterest. The Marion County
court expressly found that the certificate of participation did not
constitute cash proceeds of debtor's accounts recei vabl e so as to be
subject to the Bank's security interest. Thus, debtor and Jack
Kuykendal | are estopped fromseeki ng anot her det erm nati on of the i ssue
in this Court.

Si nce, under the state court's ruling, plaintiff had a superi or
right to the certificate of participation based on his perfected
j udgnent |ien on debtor's property, plaintiff |ikew se has a superi or
right tothe paynents nade onthe certificate prior toits sale. These
paynments constitute proceeds of the certificate and are subject tothe

sanme liens as the original property. See Application of Tazewel |

County Collector, 130 II1. App. 3d 77, 473 N.E. 2d 1013 (1985);
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Mar shal | Savi ngs & Loan Associ ati on v. Chi cago Nati onal Bank, 56 |11 .

App. 2d 372, 206 N.E. 2d 117 (1965); |1l L. &Prac., Liens, §5, at 164
(1956). Prior tosaleof thecertificate of participationin February
1988, debtor, as owner of the certificate of participation, received
t he paynents nmade onthe certificate. These paynents, however, were
subject toplaintiff's judgnment |ien, and plaintiff may cl ai mthese
paynments to satisfy the indebtedness owing to him by debtor.

The Court finds, therefore, that the Mari on County judgnent
establishingplaintiff'slienas afirst and paranount |ien onthe
certificate of participationappliestothe proceeds thereof and t hat
t he paynment s hel d by t he Bank and by Wayne Krehbi el should be paidto
plaintiff. Plaintiff's judgnment |ien against debtor will be reducedin
t he amount of these paynents.

I T 1S SO ORDERED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Oct ober 28, 1988




